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YEETIRGS:
Cpen Meetings Act

L

Honorable J. William Roberts
State's Aznorney,'Sanggman Cg
Room 404 County Building .
Epringfield, Illinols 627£1¢
Dear Mr. ﬁpbextsé

1 have your
onn the following
subject to "AN ACT|

Act] (Ill. Rev. Stak N@79. Y. 102, par. 41 et seq.):

Is notice requiﬁéd.no.bé given of meetings
ddch mgy bg closed to the public under the ‘ex-
geptions' {n\ Section 2 of the Act?

Bow are the terms ’'pending', 'threatened’
pbrplated’ definad as applied to meetings

% - egal counsel to consider court proceedings
agalmetor oa behalf of a mumnicipal corporation?

3. In considering the 'Acquisition of real
property’: - -

(a) what portions of a meeting, if any,
may be closed when the topiec of
consideration is the negotiation of
a lease: :

" i. wvhere a municipal corporation
is lessox?
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ii. where a municipal corgoraticﬁ
is lesseea?

(b) what portions of a meeting, if any, may
be closed when the topic of consideration
is tha sale of real property Ly a
mmicipal corporation?

(¢) what portions of a meeting, if any, may
be closed when the toplec of consid-
- eration is the purchase of real property
by @ runicipal corporation?

(d) what portions of a wmeeting, if any, may
be closed when the topic of considera-
tion is the lease of real property by
& rmunicipal corporation (as lesseor)
with & provision that at the end of the
term of the leasehold all improvements
made on the leasehold property beconms
the property of lessor?

4. Hay a public body meet in closed session:

{(2) to negotiate collectively with employee
representatives (union or nen-union)
over salaries, wages, terms of employ-
meat, working conditions and other
such matters? '

(L) to consider its negotiating response as
regards those collective negotiating
topics described in (a) above?"”

Your first question concerns the applicabllity of the
notice requirements found in section 2.02 of the Act (111. Rev.
Stat. 1979, ¢h, 102, par. 42.02) to those meetings which may be
closed te the public based upon a section 2 exception to appli-
cation of the Act. (Il11. Rev. Stat, 157%, ch. 102, par, 42.)

Section 2 of the Act provides in pertinent part that:

"All meetings of any legislative, czescutive,
administrative or advisory bodies of the State,
counties, townships, citles, villages, incor-

porated towns, school districts and all other

municipal corporations, boards, bureaus, '

committees or commissions of this State, and
any subsidiary bodies of any of the foregeing
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including but not limited to committees and sub-
committees which are gupported in whole or in
part by tax revenue, or which expend tax revenue,
gshall be public meetincs ezcept for * % %,

(Emphasis added.) | |

Thereafter, the provision lists those ciréumstancea where a
| gartieular'maaﬁing of a public body, whicﬁ is otherwise subject
to the Act, need not be public.
Section 2.02 of the Aﬁt provides in pertinent part
that : o
“Public uotice of all meetings rangggg

%y this Act to be public shall be given as
ollows:

» * % K _ . "
(Emphasis sdded.) -

Thereafter, the provision spacifies precisely in what manner
notice shall be given. Because section 2.02, as indicated
above, does not require that nctice'be given of mﬁetings that
are not required io be public, it i3 my opinion that those
aeetings which are excepted, umder soction 2, from application
of the Act, are not public meetings and public notice thereof
is not required. However, ne other business may be discussed,
cousidered, ér acted upon at such closed meetings.

|  Your second question concerns how broadly the
section Z(ec) exception to application of the Act is read with
reference to mectings held with legal counsel to consider |
court proceedings which are “pending", "threatened" or “con-

templated” against or on behalf of a mumicipal corporation.
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Because your question is phrased in general terme, it will be
necessary for me to vespond in general torms.
Section £ of the Act provides in pertinent part that:

"All meetings * * * ghall be public meetings
except for % * ¥ (c) meetings where the scquisition
of real property ie beiaa considered,or where a
pvending court procceding against or on Lehall of
the particular sovernmental wmit 1g heing consideraé

but no other portion of euch meetlngs may be
closed to the public * % *,

o o T
(Emphasis added.)

Thus, it is clear that 2 meeting held with legal
counsel to consider a "pending’” court proceeding against or on
behali of the particular govermmentel unit, need not be open.

The term "hending” was discussed in People ex rel. Hopf v,

Barger (1975), 3% I11. App. 34 525, 536-37. The court stated
that within the meanlng of the Open Meetlugs Act:

ot de % Ymending' cannot be reasonably inter-
- preted to include preliminary discussion with an
aLtorney to secure acvice on either the bringine
of sult or the Jofense OF & 6ult WALCK 1.8 ELther
threatened or iikely to be brought against the
c%my Pending' 16 defined In Black's Law
ionary (éth ed, 1931) as '[blegun, but not
yet completed.’ The traditienal concept of
litigation bapins in terme of ‘notice, pleading,
trial and appeal' (See In ro Ystate of Stith
(1870), &5 111, 24 192, 1945, aund presumably it
is at that point that the litigstion is ‘pending.’

e N % 1
- (Emphasis added.)

The court in Barger, recognizing that advance consultatiouns
between a goveraning body and ite attorncey on “prospectiwve”
litigation is not a "meeting’ as contemplated by the Act, con-

cluded that:
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ek % [Tlhe leglslature did not intcnd
that consultations between the goveruing body
and its attoracy must always be conducted openly,
when this could regult 1n the public being
piaced at 8 Litiglous disacvantage. We conclude
that advanc@ conSuItation with its attorney is
not a 'meeting' of tha gavarnﬁemtal body as con- '
tampiatea in the Act end thus 1s not covered by
the Act. 7This interpretation zives to legal
consultation on prospective litication the same
ilimited éenxidanzialmty that fS<FiVuA unider the
Act to pencing Litligacion. see Y acTamento ewspsaper
- Guild v. Sacramento Louaty Doard 0F SUPervisors
568), 263 Cal. App. 44 iI,’ 59-57, 69 Cal Bptr.
485G, 490-491,. See also Times ?ublishin
Wiliiams (Fla. App. 1968), 22 ) ;"K76*L?7
EEEHQEI"IG Inc. V. Inﬁepandent School District
NG. ?§§ 2197&), 296 Finm. 306, 215 H.9W.2c B4, 825-326.

»wwmm

This does not mesn, of course, that consulia-
tions by a governing body with an attorney in
?rivate way be used as a device to thwart the

iberal implementation of the policy that the
gaclslon-making process is to be open and that
confideatiality is to be strictly linited. The
balence betweon the two nust alwavs be resolved
in the public Jluterest on & Casc-by-case basis.

R AR | :
(tmphasis added.)

However, despite the above broad dictum of the Barger
case, ssction 2(c) of the Act specifically exempis only meetings
where a “pending court proceediag” is being considered. Be-
causé the court in‘§§5§§£ did not define “?raspectiva'1itigation",
I cannot attribute a meaning to that term. Consequently, wtil
a case arises praseﬁtimg.faéts on which a court holds that a
meeting to cousider “contemplated” or "threatened’ litigation
ig not & weeting within the Act or that “contamplated” or

“Chreatened” litigation is symonymous with "prospective”
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litigation, I have no basils for equating those terms or
coumenting as to their definition with raﬁ&ranca to the Act.
Moreover, the Appellate Court in Barger, as inﬁicatéé'
above, emphasiieé the need to preserve the liberal policy afi
the Act and to resolve issues in "the public interest on a
casu-by-case basis', camsegﬁemtly, énérin the absence of
specific facts, I cannot determine whether or not the type of
méating in question is ewxcepted by or not subjeect to the Act.
| Your third question aencar@s the comstruction of
saction Z{c) of the Act with reference to “the acguleition of
real property” exception to peneral epplication of the Act.
- Section 2(¢) provides ia pertinent part that:

ALYl meetings * % % ghall be public nmeetings
except for * % % (¢} meetings whers the acquisition
O0f real property is belpe conslidered, but no OLheYy
portion of such maetiuz may be closed to the
public * ¥ %, :

. [1]
(Emphasis added.) |

For purposes cof oxzanization, I wili address parts
(t) and (¢) oﬁ»qnaétion 3 before answering part~(é).. In parts
(b) and (¢) you ask r&spectivély what“pertiané of o meeting |
may be closed when the topic undar consldevation is the sale
or the purchase of real property by a2 municipal corpcratien“.Q -
Segction £(¢c), by its own tewms, specifically pro-
vides for the sxmeeption from application of the Act of m&atiﬁgs

where the acquisition of real property is considered, -
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Frior to 1967, secticn 2(c) of the Act provided for

LR} »

cleosed meetings to consider the "aecguisition or sale of real

property”., The authority te clese vectings to discuss the sale

&
of real property was specifically eliminated by House B111 476,
approved July 24, 1967 (Laws 1967, p. 1960). Consequently, no
portion of a meeting may bo closed whoen the topic under con-
sideration is the sale of real property Ly a mmicipal cor-
poration. '

Section 2(c) of the Act, as indiéatad above ., clearly
pravi&eavthat only that portion ¢f a wmeeting where the acquisi-
tiom of real property is considered may be closed. However, in
chat ¢losed meeting, or portion thereof, it appears that the
municipal corporstion may take €insl action councerning the
acquisition of the real property. In paragraph 2 of sectiom 2,
which provides for closed sessiouns for certain stated purposes,
the following prevision iz specifically inserted:

% & % byt no final action may be taken
at a closed séssion. ¥ * = (Lwphasis added.)

Mo such regtriction is st..zm\:. for subdivision {¢) or any other
subdivisions 1a the first paragraph of section 2.

In questions 3{a)({l) and (ii) of your letier, also
relevant to the section 2{c¢) exception, you ingulre what
- portions of a meeting, if any, may be closed when the teopilc
mder counsideration is the uegotiation of a lease where a
municipal corporistion is the leesor or vhen the munieipal

corporation is the lesses.
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It has basen long satiled In

::
1=
’q..l
’m-i
e
|5
o
f fe
()

5 tuat a lease,
being an interest in land, 1s in the nature of roal property.

(Pegple v. iardi {1344}, 329 Iii. App. 153, iS¢, Urban Tnwvestment

and Development Co, v. Pothachild and Co. (1975), 25 I1i. App. 3d

546, 550; Sanltary bist. of Chlcago v. Yonesse (1842), 380 I1l. 27,
»32~33.) Consequently, fn a situstion vhare a municipal corpora-
tion is a lesses, it occupies the position of a purchaser of

an intercset 1n land for a specified rent ov compeusation. There-
fore, as discussed abvove, the munilcipal corporation, as a

lesgee, may coasider the negotiastion of a lease in & c¢losed
weeting and take any necessary final action therveon.

ﬁonversely. when the municipal corporation occupies
the positicu of a lessor, ox galier of an interest i{n real
property, no porcion of the meeting may be in closed session.

In question 3(d) of your letter, you ask what portions
of a meaﬁiug, if any,.mﬁy be closed where the leasing of rsal
property by a municipal corporation, as lessor, is undey con~
gideration, and where the luase provides that at the end of the
term, sil improvements on the property become the property efv
the lessor. As stéte& above, generally where the manicipal
corporation is the 1@3&0#, the transaction is in the nature of
a sale of real property and no pertilon of any meetiung concerning
the lease may be closed. . I see no reason why the sane principle
should not #pply here. Such a provision, as part of the lease
agresment between parties, properly evinces an intent on theilr
part that any iuprovements made become a permauent part of the

rvealty. (Isham v. Cudlip (1962), 33 Iil. App. 2d 254, 265.)
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And as part of the leasehold aryvescont, the inmcluied provision
may be viewed as a part of the agreed upon compensition giwen
by the lessee in consideratioa for the sale of an interest in
land by the munlcipal corporation. |

Finally, in questicn & of your latrer, your inguiries
relate to the exceoption feuﬁé in subsection (8) of szotion 2
of the Act. (Ill. Rev. Stat. 1979, ch. 102, par. 42(a).)
Subseetion Z(a) provides in pertinest part that:

"All meetinge * & * ghall te public meetings
except for (8) collective nszctiating matters

between public empioyers anc thelr anpployess or
repregantatives * W w, T N

* W w )
(Fmphasis added.)

Firstly, vou inquire whether a public body otherwise
subject to the Act mey meet In & closed session to negotliate
sollectively with employese representatives (union or noun-
union) over salaries, wages, terms of ewployment, working
conditions and other such matters.

Generally, weges, hours and other terms and condi-
tions of euployment are proper subjects for collective bargaining,
as well as any other subjecct with respect te which the parties

may have chosen to bargain. (Fibreboard Paper Products Coxp.

v. HLEB (1964), &5 5. Ct. 398, 40Z; NLRE v. Local 284 Laborer's

Int'l tndon (1976), 329 F. 4 778, 743.) Thus, it appears that
“gollective negotiating matters” which may be discussed between
a public body and its employess or their representatives en-

compasses a broad scope of subjects, including those to which
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vou have specifically referxrod. Osusequertly, in anever to'
your firsit question, szetion 2(a), bv itg o terms, excephs
from application of the Act these meetings whersln matters
properly the subject of wollective unegotlatlion between public
employers and ewployees ov thely vepregenintives grs Jdigcussed.

$&;Qn¢3y, you iuquire whether a public hedy mzy we
wnilaterally to cougider its usgotiatiog response to the
collective negotiating topice described abeve. Becausse you
have posed the gquastion in general terms, ageian I sust qualify
my respouse by cautioning that the snswer eould vary depending
- upon the particular facts of the situation.

The 2(a) collective negotiating euception ?rcvides
that & public body may meet in clogad session for the purpese
of discussing “collective negotiating mattors between public

mployers and their emplovees or representatives”. Thus, it
appears from the lsuguage that a aublie body may meet privately
to discuss collective negotinting matters and that the appli-
cation of charyrovisieﬁ is ﬁct lﬁﬁibad solely to thicse meetings

which take place between the public employer and its employees.

Consequently, it appears that as a general rule and in the sbsence

of specific faets, » public body may meet privatély to consider
a collective negotiaring respons¢. HMoreover, the fact that the
Iilinois 1agislatute has specificaily provided ean exception

for collective negotiating matters indicates a vecognition of
the view that the very nature of meauingful collective bargain-

ing requires that certaln phases of the negotiating process
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mast be counducted privately. (Wichham, Let the BSun Shine In!

Cpen-Mestings legisiation Can Be Uur gey to Closed woors in

State end local Goverwsenty, 6o hw. UL, Rev., 4of, 482 (1373,

ﬁdwar&s, The Emezgiag fury ;alﬁarg&innin the Pyblic Sector, _
71 Mich. L. Rev. 33, 902 (1973).) Effeetive collective nego-
tiacion with public employees is clearly in zhe public intprest
nd necessary to aid in the conduct of the peopls's business,
Cowﬁaquﬁnﬁiy, it is my opinion that. as & general rule, s

public body may meet unilaterally in a c¢losed session to discuss
its nepotiating response. to the topics desceribed above.

Very truly vours,

ATTOBRBRIY GEITERAL




